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No. 05-23-00497-CV

In The Court of Appeals
Ififth District of Texas
Dallas, Texas

COMMISSION FOR LAWYER DISCIPLINE,

APPELLANT
V.

SIDNEY POWELL,
APPELLEE

Appealed from the 116" Judicial District Court
of Dallas County, Texas
Honorable Andrea K. Bouressa, Sitting by Assignment

BRIEF OF APPELLANT
COMMISSION FOR LAWYER DISCIPLINE

To THE HONORABLE FIFTH COURT OF APPEALS:

Appellant, the Commission for Lawyer Discipline, submits this opening brief.
For clarity, this brief refers to Appellant as the “Commission” and Appellee will be
referred to as “Powell”. This brief designates record references as CR Vol. ,

(clerk’s record); and App. (appendix). References to rules are references to the



Texas Disciplinary Rules of Professional Conduct? (“TDRPC”) or the Texas Rules

of Disciplinary Procedure? (“TRDP” or the “Rules™) unless otherwise noted.

! Reprinted in TEX. Gov’T CODE ANN., tit. 2, subtit. G. app. A (West 2022).
2 Reprinted in TEX. Gov’T CODE ANN., tit. 2, subtit. G. app. A-1 (West 2022).
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STATEMENT OF THE CASE

Type of Proceeding: Attorney Discipline

Petitioner/Appellant: The Commission for Lawyer Discipline
Respondent/Appellee: Sidney Powell

Trial Judge: Honorable Andrea K. Bouressa (sitting by

assignment pursuant to Rule 3.02 of the Texas
Rules of Disciplinary Procedure)

Judgment or Order
Appealed: Final Summary Judgment granting Respondent’s
Traditional and No-Evidence Motions for Summary
Judgment as to the Commission’s claims against
Powell for violations of TDRPCs 3.03(a)(1),
3.03(a)(5) and 8.04(a)(3)- [CR Vol. 2, 3905-3909]
App. 1]. Further, to the extent (if any) that it
clarifies the trial court’s above-referenced
judgment, the court’s Order Denying Motion for
Reconsideration or New Trial. [CR Vol. 2, 5284-
5286] [App. 2].
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ISSUES PRESENTED

1. Texas lawyers are prohibited from knowingly making false statements of
material fact or law to a tribunal, or offering or using evidence that they know to be
false, pursuant to TDRPC 3.03(a)(1) and (a)(5), respectively. [App. 3]. Texas
lawyers are also prohibited from engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation, pursuant to TDRPC 8.04(a)(3). [App. 4]

Did the trial court err in granting Powell’s summary judgment motions based on the
evidence presented, which demonstrated (at least) the existence of a genuine issue
of material fact as to whether Respondent violated TDRPCs 3.03(a)(1), 3.03(a)(5),
and/or 8.04(a)(3)?

2. Did the trial court err in failing to consider all of the Commission’s summary
judgment evidence?

3. Did the trial court err in sustaining, in part, Powell’s objection to the
Commission’s summary judgment evidence consisting of the Complaint for
Declaratory, Emergency, and Permanent Injunctive Relief, and the Certificate of
Compliance and test report attached thereto as Exhibits 5 & 6, filed by Powell as an
attorney of record for multiple plaintiffs in Case No. 20-cv-04809, in the U.S.
District Court for the Northern District of Georgia, styled Coreco Ja’Qan Person,
et. al., v. Brian Kemp, in his official capacity as Governor of Georgia, et. al. (the
“Georgia Case”)?

12



STATEMENT OF FACTS

l. Powell’s alleged professional misconduct.

Between November 25, 2020 and December 5, 2020, after Arizona, Georgia,
Michigan, and Wisconsin (the “Battleground States™) had certified their election
results of the November 3, 2020 presidential election, Powell filed multiple federal
lawsuits on behalf of her clients against multiple agencies and/or officials in the
Battleground States - whose election results ended up adverse to Donald J. Trump -

in an attempt to decertify their election results and/or enjoin them from sending their

results to the Electoral College. [App. 7; CR Vol. 1, 1300-1403] [App. 8] CR Vol.

1, 1251-67]. The lawsuits that Powell signed and filed on behalf of her client(s),
alleged that election fraud had occurred in these Battleground States by way of a
vast conspiracy involving U.S. Dominion Inc. (a company that manufactures voting
machines), foreign actors, state officials, and county election workers to inflate (or
cause to be “switched”) the vote count in favor of presidential candidate Joseph R.

Biden through the “unlawful use of the Dominion Democracy Suite software and

devices”. [App. 7; CR Vol. 1, 1375-77].

In the lawsuits filed in the Battleground States, Powell made representations
that an outcome-determinative number of: individuals voted twice; votes were cast

by out-of-state residents; illegal votes were counted; and absentee ballots were not

scanned into the system. [App. 7] CR Vol. 1, 1300-1403] [App. 8] CR Vol. 1, 1251-

13



67]. She also made claims that “voting machines and the software were breached,

and machines were connected to the internet in violation of professional standards

and state and federal laws.” [App. 7 CR Vol. 1, 1305-06].

More specifically, in the Complaint for Declaratory, Emergency, and

Permanent Injunctive Relief filed in the Georgia Case (the “Georgia Complaint™),

Powell represented that Defendants, Brian Kemp and Brad Raffensperger (the
Georgia Governor and Secretary of State, respectively) had “rushed through the

purchase of Dominion voting machines and software,” for the 2020 Presidential

Election, in support of their request for emergency injunctive relief. [App. 7] CR

Vol. 1, 1306-07].
In support of her argument, Powell attached to the Georgia Complaint what
she represented to be a true copy of the Certificate of Compliance that was executed

by Raffensperger to memorialize his findings that the Dominion Voting System was

in compliance with the Georgia Election Code and Rules. [App. 7] CR Vol. 1, 1306-

07] [App. 5] CR Vol. 1, 1270-71]. Powell also attached to the Georgia Complaint

what she represented to be a true copy of the Test Report of the Dominion Voting

System that was signed by Michael Walker, VSTL Project Manager. [App. 7] CR

Vol. 1, 1306-07] [App. 6] CR Vol. 1, 1272-99]. She further represented in the

Georgia Complaint that the certificate and test report were “undated.” [App. 7] CR

Vol. 1, 1306-07].
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Il.  Procedural history
The Commission filed this disciplinary action on March 1, 2022, pursuant to
TRDP Rule 3.03, in accordance with Respondent’s election. [CR Vol. 1, 17-22]. On

July 20, 2022, Powell filed her initial Motion for Summary Judgment, Rules 8§

3.03(a)(1); 3.03(a)(5); and; 8.03(a)(3) (sic), and requested it be set on the court’s

submission docket (the “traditional motion™). [CR Vol. 1, 69-115]. On July 15,
2022, the court set this disciplinary action for a bench trial on October 17, 2022, and
set a deadline for all pretrial motions to be set no later than October 3, 2022. [CR
Vol. 1, 68].

On August 9, 2022, the Commission filed its initial response to Powell’s
traditional motion. [CR Vol. 1, 220-457]. That same day, the Commission filed its

Motion to Compel. [CR Vol. 1, 121-219]. On August 17, 2022, the Commission

filed its Motion for Continuance of Trial, which was set for a hearing on August 29,

2022. [CR Vol. 1, 458-475]. That same day, the parties agreed to a continuance of
the trial date and to confer on a new scheduling order for the court’s approval. [1d.]

On September 13, 2022, the Commission filed its Third Amended

Disciplinary Petition, asserting that Powell had committed professional misconduct

through her misrepresentations and/or dishonest conduct in litigation before several
federal courts in suits related to the 2020 presidential election. [CR Vol.1 480-489].

In its pleadings the Commission specifically identified those suits as: (i) the Georgia

15



Case; (ii) King, et. al., v. Whitmer, et. al., in the U.S. District Court for the Eastern
District of Michigan, Case No. 2:20-cv-13134-LVP-RSW (the “Michigan Case™);
(iii) Feehan v. Wisc. Elections Comm’n, in the U.S. District Court for the Eastern
District of Wisconsin, Case No. 2:20-cv-01771-PP (the “Wisconsin Case™); and (iv)
Bowyer v. Ducey, in the U.S. District Court for the District of Arizona, Case No.
1:20-cv-02321-DJH (the “Arizona Case”). [CR Vol. 1, 483-486].

On November 4, 2022, the court entered its Agreed Scheduling Order setting

trial for April 24, 2023. [CR Vol. 1, 648-650]. On November 21, 2022, the

Commission filed its Amended Response to Respondent’s Motion for Summary

Judgment, containing 8 exhibits labeled Exhibit A through Exhibit H (the “Nov. 21
Amended MSJ Response”). [CR Vol. 1, 678-920]. Additionally, the Commission

filed its Second Moation for Continuance of MSJ Hearing Date arguing that Powell

had failed to comply with the court’s October 12, 2022 “letter ruling” granting, in
part, the Commission’s prior motion to compel. [CR Vol. 1, 921-923].

On December 28, 2022, Respondent filed her second summary judgment
motion entitled, Sidney Powell’s No-Evidence Motion for Summary Judgment (the
“no-evidence motion”) and set it to be heard the same day as her traditional motion,
January 18, 2023. [CR Vol. 1, 978-996]. In her no-evidence motion, Powell
acknowledged that she “and others” filed the Georgia Case as well as similar cases

in Michigan, Wisconsin, and Arizona. [CR Vol. 1, 979-980].

16



On January 5, 2023, the Commission filed another amended summary
judgment response (the “Jan. 5" Amended MSJ Response”). [CR Vol. 1, 1000-

1203]. On January 9, 2023, Powell filed her Reply to Bar’s Response to Sidney

Powell’s Motion for Partial Summary Judgment, Rules 88 3.03(a)(1): 3.03(a)(5):

and 8.03(a)(3) (sic). [CR Vol. 1, 1204-1220].

On January 11, 2023, the Commission filed its Second Amended Response to

Respondent’s Hybrid Motion for Summary Judgment and Respondent’s No

Evidence Motion (the Commission’s “2" Amended MSJ Response™). [CR Vol. 1,

1221-1464]. That response reiterated the Commission’s request for a continuance

as set forth in their pending Second Motion for Continuance of MSJ Hearing Date.

[CR Vol. 1, 921-927].

On January 27, 2023, Powell filed her Motion for Continuance of Hearing on

the Commission’s Second Motion to Compel, referencing the Commission’s Second

Motion to Compel, which had been filed on January 12, 2023. [CR Vol. 1, 1498-

2148]. On January 30, 2023, Powell filed her Opposition to the Commission’s

Second Motion to Compel, noting, amongst other things, discovery items she had

not yet produced, but that she would subsequently produce (albeit, after the
Commission’s deadline to respond to her summary judgment motions). [CR Vol. 1,

2149-2828].

17



On February 17, 2023, Powell filed her Supplement to her Opposition to the

Commission’s Second Motion to Compel. [CR Vol. 2, 2892-2910]. In an attached

declaration, Powell represented that she produced additional text messages to the

Commission on February 17, 2023. [CR Vol. 2, 2892-2910]. On February 21, 2023,

the Commission filed its reply and provided exhibits showing Powell had

supplemented her discovery responses by identifying 102 new potential fact

witnesses on January 20, 2023, and by producing a 599-page privilege log on

February 8, 2023. [CR Vol. 2, 2911-3893].

Five days later, on February 22, 2023, the trial court granted both Powell’s

summary judgment motions.

App. 1

. On March 24, 2023, the Commission filed

its Motion for Reconsideration and/or for New Trial. [CR Vol. 2, 3912-5216]. On

May 4, 2023, the trial court entered its Order Denying Motion for Reconsideration

or New Trial. [App. 2]. This appeal follows.

18



SUMMARY OF THE ARGUMENTS

This Court should reverse the trial court’s granting of Powell’s summary
judgment motions and remand this disciplinary action to the trial court for further
proceedings because the summary judgment evidence shows there exists a genuine

iIssue of material fact as to whether Powell violated Rules 3.03(a)(1), 3.03(a)(5),
and/or 8.04(a)(3).
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ARGUMENTS

l. Standard of Review

A final judgment of a district court in an attorney disciplinary proceeding may
be appealed as in civil cases generally. TEX. RULES DISCIPLINARY P.R. 3.15. Both
traditional summary judgment motions and no-evidence summary judgment motions
are reviewed de novo. Lujan v. Navistar, Inc., 555 S.W.3d 79, 84 (Tex. 2018);
Merriman v. XTO Energy, Inc., 407 S.W.3d 244, 248 (Tex. 2013). Importantly, the
underlying purpose of summary judgment in Texas is to “eliminate patently
unmeritorious claims or untenable defenses...” Lujan, 555 S.W.3d at 87 (emphasis
added) (quoting Gulbenkian v. Penn, 252 S.W.2d 929, 931 (Tex. 1952)); see also,
Casso v. Brand, 776 S.W.2d 551, 556 (Tex. 1989); City of Houston v. Clear Creek
Basin Authority, 589 S.W.2d 671, 678 n. 5 (Tex. 1979).

A.  No-evidence summary judgment

“No-evidence summary judgments are reviewed under the same legal
sufficiency standard as directed verdicts.” Merriman, 407 S.W.3d at 248 (citing
King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 750 (Tex. 2003). The reviewing
court reviews the evidence presented in the light most favorable to the nonmovant,
“crediting evidence favorable to that party if reasonable jurors could, and

disregarding contrary evidence unless reasonable jurors could not.” Mack Trucks,

20



Inc. v. Tamez, 206 S.W.3d 572, 582 (Tex. 2006); Merriman, 407 S.W.3d at 248. A
no-evidence summary judgment is appropriate only when:

“(a) there is a complete absence of evidence of a vital fact, (b) the court

Is barred by rules of law or of evidence from giving weight to the only

evidence offered to prove a vital fact, (c) the evidence offered to prove

a vital fact is no more than a mere scintilla, or (d) the evidence

conclusively establishes the opposite of the vital fact.”

--King Ranch, 118 S.W.3d at 751 (quoting Merrell Dow Pharms., Inc.

v. Havner, 953 S.W.2d 706, 711 (Tex. 1997)); Merriman, 407 S.W.3d

at 248.
More than a scintilla of evidence is found when the evidence would allow
“reasonable and fair-minded people to differ in their conclusions.” Forbes Inc. v.
Granada Biosciences, Inc., 124 S\W.3d 167, 172 (Tex. 2003). Summary judgment
is improper when the nonmovant presents more than a scintilla of evidence in
support of the challenged element(s) of its claim(s). Id.

B.  Traditional summary judgment

The burden of proof is not shifted to the nonmovant in a traditional summary
judgment proceeding, unless and until the movant conclusively establishes it is
entitled to summary judgment as a matter of law. Brand, 776 S.W.2d at 556 (citing
Clear Creek Basin Authority, 589 S.W.2d at 678).

In reviewing a traditional summary judgment motion, the reviewing court
“examine[s] the entire record in the light most favorable to the nonmovant, indulging

every reasonable inference and resolving any doubts against the motion.” City of

Keller v. Wilson, 168 S.W.3d 802, 824 (Tex. 2005); Valence Operating Co. v.
21



Dorsett, 164 S.W.3d 656, 661 (Tex. 2005). In deciding whether there is a genuine

issue of material fact that precludes summary judgment, the court takes as true all

evidence favorable to the nonmovant. Limestone Prods. Distrib., Inc. v. McNamara,

71 S.W.3d 308, 311 (Tex. 2002); Rhéne-Poulenc, Inc. v. Steel, 997 S.W.2d 217, 223

(Tex. 1999); Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548-49 (Tex. 1985).

Il.  The trial court erred in granting both of Powell’s summary judgment
motions as to the Commission’s claims that she violated TDRPCs
3.03(a)(1), 3.03(a)(5) and/or 8.04(a)(3).

As is set forth more fully below, in response to Powell’s no-evidence motion
for summary judgment, the Commission presented more than a scintilla of evidence
in support of the challenged elements of each of its claims against Powell under
TDRPCs 3.03(a)(1), 3.03(a)(5), and/or 8.04(a)(3). Likewise, Powell failed to
conclusively establish that she was entitled to traditional summary judgment on
those same claims. In fact, the summary judgment evidence in the record (including
Powell’s own summary judgment evidence) demonstrates the existence of (at least)
a genuine issue of material fact as to each of the Commission’s claims against her
for violations of TDRPCs 3.03(a)(1), 3.03(a)(5), and/or 8.04(a)(3). Thus, this Court
should reverse the trial court’s Final Summary Judgment granting Powell’s motions
In those respects and remand this case to the trial court for further proceedings.

A.  Thetrial court erred in granting Powell’s no-evidence motion.

1. Powell sought no-evidence summary judgment as to the Commission’s
claims she violated TDRPCs 3.03(a)(1), 3.03(a)(5), and 8.04(a)(3).
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Powell’s no-evidence motion for summary judgment sought judgment as to
the Commission’s claims she violated TDRPCs 3.03(a)(1), 3.03(a)(5), and
8.04(a)(3). [CR Vol. 1, 979-996]. Those ethical rules prohibit attorneys from,
respectively: (1) knowingly making a false statement of material fact or law to a
tribunal; (2) knowingly offering or using evidence that the lawyer knows to be false;

and (3) engaging in conduct involving dishonesty, fraud, deceit or misrepresentation.

App. 3] [App. 4]. Powell’s no-evidence motion contended that the Commission

could not prove any element of any of the above-referenced violations. [CR Vol. 1,
987-990].

In the trial court, Powell asserted the Commission could not demonstrate she
had: “knowingly” made a false statement that was “material”; “knowingly” offered
or used evidence she knew to false; or “intentionally”” engaged in conduct involving
dishonesty, fraud, deceit or misrepresentation. As shown below, the Commission’s
summary judgment evidence presented more than a scintilla of evidence as to each
element of its claims, as well as to the issue of whether Powell intended to engage
in dishonesty, fraud, deceit or misrepresentation, in violation of TDRPC 8.04(a)(3).

2. The summary judgment evidence identified in, referenced in, and/or

attached to the Commission’s 2" Amended MSJ Response, should be
considered (and should have been considered by the trial court).

The Commission identified as exhibits to its 2"* Amended MSJ Response the

following [CR Vol. 1, 1222]:
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Exhibit A:

Exhibit B:

Exhibit C:

Exhibit D:

Exhibit E:

Order on Petitioner’s Motion to Compel signed November 18, 2022.
This document was identified in, but not actually attached to the 2"
Amended MSJ Response. However, it was attached to the
Commission’s Jan. 5" Amended MSJ Response. [CR Vol. 1, 1011-
12].

A true and correct copy of the Certificate of Compliance attached to
the Georgia Complaint, as Exhibit 5 thereto. This document was
mis-identified as Exhibit B but was actually attached and marked as
Exhibit D, and referenced on pages 2, 7 and 9. [CR Vol. 1, 1222,
1227, 1229 & 1270-71] [App. 5]

A true and correct copy of the Test Report attached to the Georgia
Complaint, as Exhibit 6 thereto. This document was mis-identified
as Exhibit C but was actually attached and marked as Exhibit E, and
referenced on pages 2, 7 and 9. [CR Vol. 1, 1222, 1227, 1229 &
1272-99] [App. 6].

A true and correct copy of the Georgia Complaint that was signed
and filed by Powell as counsel of record. This document was mis-
identified as Exhibit D but was actually attached and marked as
Exhibit F, and referenced on pages 2, 7 and 9. [CR Vol. 1, 1222,
1227, 1229 & 1300-1403] [App. 7]

A true and correct copy of Defendants’ Consolidated Brief in
Support of their Motion to Dismiss and Response in Opposition to
Plaintiffs’ Motion for Injunctive Relief (without exhibits) filed in
the Georgia Case. This document was mis-identified as Exhibit E
but was actually attached and marked as Exhibit G, and referenced
on pages 2 and 8. [CR Vol. 1, 1222, 1228 & 1404-56].

However, the Commission actually attached as additional exhibits to its 2"

Amended MSJ Response the following:

Exhibit A:

A true and correct copy of Powell’s Response to First Requests for
Production of Documents and Rule 196.4 First Request of
Production of Electronic Documents, filed of record and served by
Powell on July 14, 2022. [CR Vol. 1, 1232-48]. This document was
generally referenced on pages 8 and 9 of the 2" Amended MSJ
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Exhibit B:

Exhibit C:

Exhibit H:

Response. [CR Vol. 1, 1228-29]. It was also attached as Exhibit A
to the Commission’s Nov. 21% Amended MSJ Response, and
generally referenced on pages 5, 7 and 9 thereof. [CR Vol. 1, 678-
704].

A true and correct copy of Powell’s Response to Interrogatories,
filed of record and served by Powell on July 14, 2022. [CR Vol. 1,
1249-67]. This document was generally referenced on pages 8 and
9 of the 2" Amended MSJ Response. [CR Vol. 1, 1228-29]. It was
also attached as Exhibit B to the Commission’s Nov. 215 Amended
MSJ Response, and generally referenced on pages 5, 7 and 9 thereof.
[CR Vol. 1, 678-87 & 705-23] [App. 8]

The trial court’s letter ruling dated October 12, 2022. [CR Vol. 1,
1268-69]. This document was also attached as Exhibit C to the
Commission’s Nov. 21 Amended MSJ Response, and generally
referenced on pages 4, 7 and 9 thereof. [CR Vol. 1, 678-87 & 724-
25.]

E-mail from Powell’s counsel with Powell’s Categorization of
Documents Responsive to Requests, which was signed on
November 16, 2022. [CR Vol. 1, 1457-63]. This document was also
attached as Exhibit H to the Commission’s Nov. 21t Amended MSJ
Response, and generally referenced on pages 5, 7 and 9 thereof. [CR
Vol. 1, 678-87 & 913-19].

The Commission also generally referenced in its 2" Amended MSJ Response

as summary judgment evidence the Declarations of Harry MacDougald and Sidney

Powell, which were on file with the court as Exhibits 1 and 2, respectively, to

Powell’s traditional motion. [CR Vol. 1, 1228-29 (reference in the 2" Amended MSJ

Response)] [CR Vol. 1, 69-98]

App. 9

App. 10]

In fact, the Commission also

referenced those Declarations as summary judgment evidence in both its Nov. 21
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Amended MSJ Response and its Jan. 5" Amended MSJ Response. [CR Vol. 1, 678-
87 & 1000-1010].

The Commission admittedly mislabeled and mis-referenced the exhibits
attached to its 2" Amended MSJ Response. And the trial court, in its Final Summary

Judgment, stated the only “exhibits considered...as summary judgment evidence,”

were the exhibits marked “F” and “G” to the 2" Amended MSJ Response. [App. 1

(emphasis added). Those exhibits consisted only of the Complaint for Declaratory,

Emergency, and Permanent Injunctive Relief that was signed and filed by Powell as

counsel of record in the Georgia Case, and the Defendants’ Consolidated Brief in

Support of their Motion to Dismiss and Response in Opposition to Plaintiffs’ Motion

for Injunctive Relief (without exhibits) filed in the Georgia Case. [CR Vol. 1, 1221-

31 & 1300-1456]. Further, the trial court sustained in part Powell’s objection to

Exhibit F, and sustained Powell’s objection to Exhibit G. [App. 1]

The Commission subsequently clarified its mislabeling of the exhibits in the
2" Amended MSJ Response in its Motion for Reconsideration and/or for New Trial.
[CR Vol. 2, 3912-32]. Notwithstanding this clarification, the trial court denied

reconsideration, without expressly addressing the summary judgment evidence

further. [App. 2]

The Commission’s above-described documentary evidence qualified as

proper summary judgment evidence, as all such evidence was on file with the court,
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and the trial court should have considered all such evidence. Lance v. Robinson, 543
S.W.3d 723, 732-33 (Tex. 2018); see also, R.1.O. Systems, Inc. v. Union Carbide
Corp., 780 S.W.2d 489, 492 (Tex.App. — Corpus Christi 1989, writ denied) (holding
evidence “on file prior to the summary judgment hearing,” including documents
attached to earlier summary-judgment motions, was “proper summary judgment
evidence”); Vaughn v. Burroughs Corp., 705 S.W.2d 246, 248 (Tex.App. — Houston
[14™ Dist.] 1986, no writ; Dousson v. Disch, 629 S.W.2d 111 (Tex.App. — Dallas
1981, writ dism’d.). Further, this Court has expressly held that while an amended
response to a summary judgment motion supersedes a previous response, that “does
not preclude the consideration of the summary judgment evidence attached to the
original pleading.” Dixie Dock Enters. v. Overhead Door Corp., No. 05-01-00639-
CV, 2002 WL 244324, *3 (Tex.App. — Dallas Feb. 21, 2002, no pet.).> “Moreover,
the Texas Supreme Court has held that the only requirement for summary judgment
proof was that it ‘be on file, either independently or as part of the motion for
summary judgment, the reply thereto, or some other properly filed instrument.””

Evans, 946 S.W.2d at 376, citing Richards v. Allen, 402 S.W.2d 158, 161 (Tex.

1966).

3 Citing Evans v. First Nat’l Bank of Bellville, 946 S.W.2d 367, 376 (Tex.App. — Houston [14" Dist.] 1997,
writ denied); Whitaker v. Huffaker, 790 S.W.2d 761, 763 (Tex.App. — El Paso 1990, writ denied); and
McCurry v. Aetna Cas. & Sur. Co., 742 S.W.2d 863, 867 (Tex.App. — Corpus Christi 1987, writ denied);
See also, Yarbrough v. ELC Energy, LLC, No. 12-15-00303-CV, 2017 WL 2351357, *7 (Tex.App. — Tyler
May 31, 2017, no pet.) (mem. op.).
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Here, all of the above-described summary judgment evidence was either
attached to the Commission’s Nov. 21 Amended MSJ Response, its Jan. 5
Amended MSJ Response, and/or its 2"* Amended MSJ Responsg, or, in the case of

Powell’s Responses to Interrogatories and the Declarations of herself and

MacDougald, were independently filed or filed with her traditional motion by
Powell. Additionally, Powell made no objections to the use of either her Responses

to Interrogatories, or the Declarations of herself or MacDougald, as summary

judgment evidence. Indeed, Powell contended (mistakenly, in the Commission’s
view) that those items supported both her no-evidence and traditional summary
judgment motions. [CR Vol. 1, 69-115; 978-96; 1204-20; 1465-79; and 1484-95].

3. The Commission’s summary judgment evidence presented more than a
scintilla of evidence as to each element of its claims.

The undisputed summary judgment evidence demonstrates (at least) the

following:

(i) Powell filed a Complaint for Declaratory, Emergency, and Permanent
Injunctive Relief in the Georgia Case, as lead counsel and/or counsel of
record. [App. 7]1[App. 8, Int. Nos. 12 & 18(v & vi)] [App. 9, 13] [App.

10, s 4, 5,11 & 13]

(i)  Powell represented in the Georgia Case that:

“Defendants Kemp and Raffensperger rushed through the purchase
of Dominion voting machines and software in 2019 for the 2020
Presidential Election. A certificate from the Secretary of State was
awarded to Dominion Voting Systems but is undated. (See attached
hereto Exh. 5, copy Certification for Dominion Voting Systems
from Secretary of State). Similarly a test report is signed by Michael
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Walker as Project Manager but is also undated. (See Exh. 6, Test
Report for Dominion Voting Systems, Democracy Suite 5-4-A).”
App. 7, 112] [App. 5] [App. 6]

(ili)  Powell “reviewed and made corrections to” the Georgia complaint,
and “made a reasonable inquiry as to the exhibits attached.” [App.
10, fs 11 & 13]

(iv) The actual certificate and test report identified in Powell’s above-
referenced representations in the Georgia Case were not undated, as
Powell represented. In fact, both MacDougald and Powell
confirmed in their Declarations that the dates of those events, were
“undisputed” or “indisputable” facts. [App. 9, 1s14 & 15] [App. 10

16].

(v) Because the dates of the certification and testing identified in
Powell’s above-referenced representations in the Georgia Case were
“undisputed” or “indisputable” facts, the inclusion of those exhibits
In that complaint was not necessary. [App. 9, 1s14 & 15] [App. 10

16].4

In (at least) those respects, the undisputed summary judgment evidence presented
more than a scintilla of evidence as to each element of the Commission’s claims that
Powell violated TDRPCs 3.03(a)(1), 3.03(a)(2) and/or 8.04(a)(3). That is, the
summary judgment evidence would allow reasonable and fair-minded people to
differ in their conclusions, as to whether, in making the above-referenced

representations in the Georgia Case, Powell had:

4 A reasonable and fair-minded person could infer from the facts that; (i) the representations that
the certificate and test report were “undated”, as part of the named defendants’ “rush[ing] through
the purchase of Dominion voting machines and software”; and (ii) that Powell knew the dates of
the certification and testing (as they were “indisputable” facts) and that the inclusion of the exhibits
was not necessary, that Powell intentionally made the misrepresentation for the purpose of
supporting her emergency request for injunctive relief.
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(1) Knowingly made a false statement of material fact or law to a tribunal, in
violation of TDRPC 3.03(a)(1);

(2)  Knowingly offered or used evidence that she knew to be false, in violation
of TDRPC 3.03(a)(5); and/or,

(3) Engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation, in violation of TDRPC 8.04(a)(3).

With respect to attorney disciplinary matters, “knowingly,” “known,” or

“knows,” “[d]enotes actual knowledge of the fact in question...A person’s
knowledge may be inferred from circumstances.” TEX. DISCIPLINARY R. PROF’L
CoNDUCT, TERMINOLOGY; Cohn v. Comm’n for Lawyer Discipline, 979 S.W.2d 694,
699 (Tex.App. — Houston [14™ Dist.] 1998, no pet.). Further, evidence that an
attorney knew “what the true facts were” would support a jury’s conclusion that
misrepresentation regarding such facts were made “knowingly.” Weiss v. Comm’n
for Lawyer Discipline, 981 S.W.2d 8, 18 (Tex.App. — San Antonio 1998, pet.
denied).

Regarding the materiality requirement of TDRPC 3.03(a)(1), “materiality
encompasses matters represented to a tribunal that the judge would attach
importance to and would be induced to act on in making a ruling.” Cohn, 979
S.W.2d at 698. Indeed, “‘Rule 3.03(a)(1) encompasses false statements by a lawyer
that might corrupt the course of litigation.”” Id., quoting Diaz v. Comm’n for Lawyer

Discipline, 953 S.W.2d 435, 438 (Tex.App. — Austin 1997, no writ) (emphasis in

original).
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Additionally, as to the alleged violation of TDRPC 8.04(a)(3), Powell’s no-
evidence motion misapprehended the elements of such a claim in at least one
Important respect. Powell contended that a violation of TDRPC 8.04(a)(3) required
proof of “intentional” conduct. [CR Vol. 1, 989-990]. But the language of Rule
8.04(a)(3) contains no such express intent requirement. In fact, this Court and others
have repeatedly analyzed Rule 8.04(a)(3) outside the context of allegations of

“fraud” with reference to the general meanings of “dishonesty,” “deceit,” and
“misrepresentation”.

That is, the disciplinary rules do not define the terms “dishonesty,” “deceit,”
and “misrepresentation.” However, courts have concluded that, consistent with their
ordinary meanings, the terms “dishonesty,” “deceit,” or “misrepresentation” denote
“a lack of honesty, probity, or integrity in principle” and a “lack of
straightforwardness.” Olsen v. Comm’n for Lawyer Discipline, 347 S.W.3d 876,
882-83 (Tex.App. — Dallas 2011, pet. denied); Rosas v. Comm’n for Lawyer
Discipline, 335 S.W.3d 311, 319 (Tex.App. — San Antonio 2010, no pet.); Brown v.
Comm’n for Lawyer Discipline, 980 S.W.2d 675, 680 (Tex.App. — San Antonio
1998, no pet.); see also, Robins v. Comm’n for Lawyer Discipline, No. 01-19-00011-

CV, 2020 WL 101921 (Tex.App. — Houston [1% Dist.] Jan. 9, 2020, pet. denied)

(mem. op.).
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Further, Part 15 of the Texas Rules of Disciplinary Procedure provides
guidelines for appropriate sanctions when professional misconduct is found to have
occurred in this context, which contemplates distinct levels of sanction for (amongst
other things) conduct that involves dishonesty, fraud, deceit, or misrepresentations
to a court or another, depending on the attorney’s level of culpability:

In cases where a lawyer’s conduct involves dishonesty, fraud, deceit or

misrepresentation to a court or another, disbarment or suspension may

be appropriate when an attorney intentionally or knowingly deceives

the court or another and causes serious or potentially serious injury to

a party, or adverse legal effect on a legal proceeding, whereas a public

or private reprimand may be appropriate when an attorney is negligent

in determining whether information provided to a court or another is

false and causes injury, potential injury, or little or no potential injury

to a party, or adverse, potentially adverse or little or no adverse or

potentially adverse effect on a legal proceeding.

-- TEX. RULES DISCIPLINARY P.R. 15.05(A)(1-4). (emphasis added)

When reviewing all appropriate summary judgment evidence in the light most
favorable to the Commission, such evidence demonstrates more than a scintilla of
evidence as to each element of the Commission’s claims against Powell for
violations of TDRPCs 3.03(a)(1), 3.03(a)(3) and/or 8.04(a)(3).

4, Powell’s objections to the exhibits attached to the 2"* Amended MSJ
Response are without merit.

As noted above, the trial court’s Final Summary Judgment stated it only

considered the documents actually marked and attached as “Exhibits F and G™° to

® Again, the Complaint filed by Powell in the Georgia Case and the Defendants’ pleading
filed in the Georgia Case, which were mis-identified as Exhibits D & E.
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the 2" Amended MSJ Response and did “not consider any document attached by the

Commission that the Commission failed to cite or identify.” [App. 1]] And in

considering those exhibits, the trial court sustained in part Powell’s objection to
Exhibit F and sustained Powell’s objection to Exhibit G. [Id.] Further, the trial court
also sustained Powell’s objections to the documents mis-identified as Exhibits B and
C, but actually attached to the 2" Amended MSJ Response as Exhibits D & E.®
However, Powell’s objections to each of the above-referenced documents
were predicated on the argument that a party “cannot rely on other pleadings attached
as exhibits to its own motion or response as summary-judgment evidence, even if
the pleadings are verified”. [CR Vol. 1, 1480-83]. Powell’s objection relied on the
Texas Supreme Court’s opinion in Laidlaw Waste Sys. v. City of Wilmer, 904 S.wW2d
656, 660-61 (Tex. 1995). But the authority Powell relied on from Laidlaw is
inapposite. Laidlaw did not concern a disciplinary action against a Texas licensed
attorney based on allegations that she made misrepresentations in her pleadings to a
court of law, or otherwise engaged in conduct involving dishonesty, deceit or
misrepresentation.” And an attorney disciplinary action such as the instant case,

where the alleged misrepresentations made by an attorney are at the center of

6 Again, the Certificate and test report. [App. 5] [App. 6]

’ Laidlaw involved a declaratory action against the City of Wilmer challenging the annexation of
property it had purchased to construct and operate a solid waste landfill. Laidlaw attempted to use
his verified pleadings to defeat the city’s evidence showing that the metes and bounds description
of the property in question was proper and that the City did not comply with the Opens Meeting
Act related to the annexation.
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allegations of professional misconduct, is not a typical civil lawsuit such as that
concerned in Laidlaw.

Indeed, in disciplinary actions regarding the truth or falsity of representations
made to a court by an attorney in pleadings or other writings, and the honesty (or
lack thereof) of the attorney’s conduct related thereto, courts do typically review the
pleadings containing alleged misrepresentations filed by such attorneys (amongst
other evidence) to determine whether such professional misconduct occurred, as
they must. See e.g., Olsen, 347 S.W.3d at 882-84 (partial summary judgment
granted finding attorney violated TDRPC 8.04(a)(3) by filing an incomplete and
improperly notarized version of a purported will, based on, amongst other things,
the will actually filed by the attorney, was proper); Mclntyre v. Commission for
Lawyer Discipline, 169 S.W.3d 803, 811-14 (Tex.App. — Dallas 2005, pet. denied)
(judge’s findings in bench trial that attorney violated TDRPCs 3.03(a)(3) and
8.04(a)(3) by filing a motion for injunctive relief in state court and filing related
pleadings in bankruptcy court that misrepresented both that he represented a
bankruptcy trustee and that he had authority to represent a creditor in the bankruptcy
proceeding, were supported by legally and factually sufficient evidence, including,
amongst other things, the pleadings containing the alleged misrepresentations);
Willie v. Comm’n for Lawyer Discipline, No. 14-13-00872-CV, 2015 WL 1245965,

at *12-14 (Tex.App. — Houston [14th Dist.] March 17, 2015, pet. denied) (mem. op.)
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(Jury’s findings that attorney violated TDRPCs 3.01, 3.03(a)(1) and 8.04(a)(3) by
filing a brief with an appellate court containing omissions and misrepresentations of
fact were supported by legally and factually sufficient evidence, including, amongst
other things, the brief containing the alleged omissions/misrepresentations).

In short, Laidlaw presents a situation where a corporation tried to use its own
verified pleadings to support its summary judgment response and provides no
guidance whatsoever on the type of evidence needed to support an attorney
disciplinary action brought to enforce TDRPCs 3.03(a)(1), 3.03(a)(5), and/or
8.04(a)(3). Powell’s objections to the Commission’s summary judgment evidence
in this respect were without merit and the trial court should have considered the
pleadings from the Georgia Case in light of the actual allegations of professional
misconduct against Powell.

B.  The trial court erred in granting Powell’s traditional motion.

1. Powell also sought traditional summary judgment as to the
Commission’s claims she violated TDRPCs 3.03(a)(1), 3.03(a)(b), and
8.04(a)(3).

Powell’s traditional motion for summary judgment sought judgment as to the

Commission’s claims she violated TDRPCs 3.03(a)(1), 3.03(a)(5), and 8.04(a)(3).
[CR Vol. 1, 69-115]. Powell’s traditional motion contended she had “disproved, as

a matter of law, at least one element of each of the [Commission’s] claims.” [CR

Vol. 1, 80-81]. More specifically, Powell contended she had conclusively
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disproven; (i) the “knowing,” “falsity,” and “materiality,” elements of the TDRPC
3.03(a)(1) allegation; (ii) the “knowing,” and “falsity,” elements of the TDRPC
3.03(a)(5) allegation; and (iii) the “knowing,” element of the TDRPC 8.04(a)(3)
allegation, based solely on the Declarations of herself and MacDougald.? [1d.]

2. Powell’s traditional motion failed to carry her burden.

As explained in I1(B), supra, the burden does not shift from the movant to the
nonmovant in a traditional summary judgment, unless and until the movant
conclusively establishes she is entitled to judgment as a matter of law. Brand, 776
S\W.2d at 556 (citing Clear Creek Basin Authority, 589 S.W.2d at 678).
Importantly, the affidavit of an interested witness may support a summary judgment
only if it is uncontroverted, clear, positive and direct, otherwise credible, free from
contradictions and inconsistencies, and could have been readily controverted. Trico
Technologies Corp. v. Montiel, 949 S.W.2d 308, 311 (Tex. 1997) (citing Republic

Nat’l Leasing Corp. v. Schindler, 717 S.W.2d 606, 607 (Tex. 1986); TEX. R. Civ. P.

166a(c).

8 Powell’s traditional motion also offered as evidence a portion of a transcript from a hearing in
another election fraud case out of Michigan, and the Commission’s Second Amended Disciplinary
Petition. However, the motion does not identify any way in which those items support her
argument vis-a-vis the Commission’s specific allegations related to the Georgia Case. Rather,
Powell seemed to view those items as dispositive towards only one particular factual allegation,
regarding an affidavit from an individual identified as “Spyder,” which was attached to
(apparently) several of her election fraud suits, and which may have supported the Commission’s
broader allegation of violations of TDRPCs 3.03(a)(1), 3.03(a)(5) and 8.04(a)(3), but did not
constitute all of the potential underlying facts in support of the broader misconduct allegations.
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Here, neither Declaration on which Powell relied passes muster. As to

MacDougald’s Declaration, he acknowledged that Powell engaged him to be local

counsel for the Georgia Case that she and others were going to file. [App. 9, 13]

Additionally, MacDougald’s Declaration supports, rather than controverts, the
“falsity” and “materiality” elements of the Commission’s claims. That is,
MacDougald states that the dates of the certification and testing of Georgia’s
Dominion system were “undisputed facts in the public record” and “were not in

question,” while also asserting they were not “material” for the same reason. [App.

O, s 14 & 15]) But those facts stand in sharp contrast to the representations made

by Powell in the Georgia complaint that the certification and testing of Georgia’s

Dominion system was “rushed through”, which were ostensibly supported by the

“undated” certificate and test report attached to the complaint. [App. 7, 112] [App

5] [App. 6] Further, the trial court abused its discretion in overruling the

Commission’s objection to MacDougald’s statement, “To my knowledge, Ms.
Powell had no knowledge of the exhibits | attached to the complaint until sometime

after the complaint and exhibits were filed.” [CR Vol. 1, 1222-23 (Commission’s

objection)] [App. 9, 1 12]
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As to Powell’s Declaration, she confirmed that she was “part of a team of

lawyers that filed four lawsuits alleging massive election fraud,” including in

Georgia. [App. 10, 4] Powell stated she “accept[ed] full responsibility,” for the

Georgia filing, but “played no role in compiling or filing and had no actual

knowledge of the exhibits” attached to the Georgia complaint. [App. 10, s 5 & 6]

Yet, simultaneously, Powell stated she “reviewed and made corrections to” the

Georgia complaint, and “made a reasonable inquiry as to the exhibits attached.”

App. 10, Is 11 & 13]° In those respects, Powell’s affidavit did not factually

disprove any of the elements of the Commission’s claims, nor was it clear, positive
and direct, otherwise credible, or free from contradictions and inconsistencies.

Far from conclusively disproving any of the elements of the Commission’s
claims against Powell, the MacDougald and Powell Declarations (again, the only
meaningful summary judgment evidence Powell’s traditional motion relied upon) -
certainly when viewed in the light most favorable to the Commission and indulging
every reasonable inference and resolving any doubts against the motion - actually
support each element of the Commission’s claims. Thus, Powell’s traditional
motion did not carry her burden, and the burden should never have shifted to the

Commission at all.

% The trial court overruled all of the Commission’s objections to Powell’s affidavit. [App. 1]
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3. Even if Powell’s traditional motion had carried her burden, the
summary judgment evidence in the record created a genuine issue of
material fact as to each element of the Commission’s claims.

The same summary judgment evidence set forth in 11(A)(2) & (3), supra,
incorporated herein by reference, also demonstrates (at least) a genuine issue of
material fact as to each element of the Commission’s claims against Powell.
Moreover, while Powell’s Declaration is rife with the internal contradictions and
Inconsistencies noted above, it (as well as MacDougald’s Declaration) is also
controverted by her own responses to the Commission’s interrogatories. That is,

Powell swore in her interrogatory responses that she “attached affidavits and exhibits

to the complaints supporting the allegations in each of the Election Fraud Suits,”

including “29 to the Petition in the Georgia Case.” [App. 8, Int. No. 18(v & vi)].1°

That representation is in direct contrast to the above-referenced representation in her

Declaration that she “played no role in compiling or filing and had no actual

knowledge of the exhibits” attached to the Georgia Complaint. [App. 10, 16]

Powell’s shifting, inconsistent and contradictory statements in her Declaration
and her responses to the Commission’s interrogatories, at best, leave more questions
as to her involvement and participation in, and knowledge of the misrepresentations

made in the Georgia Case. And again, when viewed in the light most favorable to

10 Of course, even Powell’s responses to the Commission’s interrogatories are themselves
internally contradictory and inconsistent as she also swore that she “did not draft the complaints
or attach the exhibits to the complaints.” [App. 8, Int. No. 20(ii)]|
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the Commission and indulging every reasonable inference and resolving any doubts

against Powell’s motion — the summary judgment evidence in the record

demonstrates a genuine issue of material fact as to each element of the Commission’s

claims against Powell.

CONCLUSION AND PRAYER

For the reasons set forth in this brief, Appellant, the Commission for Lawyer

Discipline, respectfully prays that this Court reverse the trial court’s Final Summary

Judgment as to the Commission’s claims against Powell for alleged violations of

TDRPCs 3.03(a)(1), 3.03(a)(5), and 8.04(a)(3) and remand this case for further

proceedings consistent with that end.

RESPECTFULLY SUBMITTED,

SEANA WILLING
CHIEF DISCIPLINARY COUNSEL

ROYCE LEMOINE
DEPUTY COUNSEL FOR ADMINISTRATION

MicHAEL G. GRAHAM
APPELLATE COUNSEL

OFFICE OF THE CHIEF DISCIPLINARY
COUNSEL

STATE BAR OF TEXAS

P.O. Box 12487

AUSTIN, TEXAS 78711
michael.graham@texasbar.com
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Cause No. DC-22-02562

COMMISSION FOR LAWYER § IN THE DISTRICT COURT
DISCIPLINE, §
Plaintiff, g
v. § DALLAS COUNTY, TEXAS
SIDNEY POWELL, §
Defendant. § 116th JUDICIAL DISTRICT
FINAL SUMMARY JUDGMENT

With the parties having elected to forego oral argument, the Court considered

on submission Powell's July 20, 2022 motion for summary judgment (partial) and

Powell’'s December 28, _202;2 motion for no-evidence summary judgment. The Court
rules as follows:
I. COMMISSION’'S MOTION FOR CONTINUANCE

On the Commission’s express motion fo'r continuance of Powell's partial motion
for summary judgment, and to the extent, if any, the Commission intended to include
Powell’s no-evidence motion, the Court rules that the request, being uﬁsupported by
afﬁda:vit and wholly failing to comply with Texas Rules of Civil Procedure 251 and
252, is DENIED. |
II. DEFECTS IN COMMISSION’S RESPONSE

Page two of the Commission’s second amended response lists six documents
purportedly included in its appendix, Exhibits A through F. The actual documents

attached to the response were marked Exhibits A through H, and did not match the

Final Summary Judgment ' Page 1
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documents described in the brief. The Court alerted the parties to difficulty locating
materials cited in the Commission’s brief, but the Commission responded that no
corrective action was necessary.!

The Commission’s second amended response contained only three citations to
purported summary judgment evidence.? The first and second citations were to .
Exhibit F at page 1, paragraph 12, and to Exhibit F at page 8, paragraph 12. These
citations appear to refer correctly to the document marked and .attached as Exhibit
F, though the exhibit appears to have been originally listed as Exhibit D on page two
of the Commission’s response. The third citation was to Exhibit E at page 8, footnote
8, which appears to-have been intended to refer to the document marked and attached
as Exhibit G.

For clarity of the summary judgment record, in light of the numerous defects
in the Commission’s exhibits, the Court did not consider any document identified by
the Commission that the Commission failed to cite or attach. Similarly, the Court did
not (;onsider any document attached by the Commission that the Commission failed
to cite or identify. In short, the only exhibits considered by the Court were the two
documents cited as summary judgment evidence and attached by the Commission:

the documents marked Exhibits F and G.

1 Specifically, the Commission cited to Exhibit E at page 8, footnote 8. No footnotes are visible on
Exhibit E. Email communication was exchanged wherein the Court sought clarification regarding
Exhibit E (copy filed separately). The Commission declined to correct its record.

2 The Commission cited to other exhibits only in support of its request for a continuance, denied
supra.
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II1. EVIDENTIARY OBJECTIONS

Powell’s objections that the Commission’s Exhibits B and C are not competent
summary judgment evidence are well-taken and SUSTAINED.

Powell’s objection that the Commission’s Exhibit D—the document marked
and attached as Exhibit F—is not competent summary judgment evidence is
SUSTAINED IN PART. While pleadings are not evidence of the matters stated
therein, the document marked and attached as Exhibit F is competent evidence of the
fact that such pleading was filed by Powell and others, and was considered for that
limited purpose.

Powell's objectjon that the Commission’s Exhibit E—the document marked and
attached as Exhibit G—is not compe;tent summary jﬁdgment evidence is well-taken
and SUSTAINED.

The Commission’s hearsay objection to paragraph 10 of the MacDougald
affidavit is well-taken and SUSTAINED.

The Commission’s remaining objections to Powell’s summary judgment
evidence are OVERRULED. "

IV. NO-EVIDENCE SUMMARY JUDGMENT

The Commission did not respond to Powell’s no-evidence motion challenging
elements of the Commission’s claims under Rules 3.01, 3.02, or 3.04. Accordingly, the
motion is granted as to those claims.

With the Commission’s sole competent summary judgment evidence being

Exhibit F, considered solely for its limited purpose—evidence of a pleading filed by
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Powell and others—the Commission has failed to meet its burden on the challenged
elements of the Commission’s claims under Rules 3.03(a)(1), 3.03(a)(5), and 8.04(a)(3).
Accordingly, the motion is granted as to those claims.

IT IS THEREFORE ORDERED that Powell's no-evidence motion for summary
judgment is GRANTED in its entirety.
V. PARTIAL SUMMARY JUDGMENT

IT IS FURTHER ORDERED that Powell's partial motion for summary
judgment on the Commission’s claims under Rules 3.03(a)(1), 3.03(a)(5), and
8.04(a)(3) is GRANTED in its entirety.

This order resolves all claims between all parties and is final and appealable.

Signed on February &2 , 2023.

PRESIDING JUDGE
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Rule 3.03. Candor Toward the Tribunal, TX ST RPC Rule 3.03

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)
Title 2. Judicial Branch (Refs & Annos)
Subtitle G. Attorneys
Title 2, Subtitle G--Appendices
Appendix a State Bar Rules (Refs & Annos)
Article X. Discipline and Suspension of Members
Section 9. Texas Disciplinary Rules of Professional Conduct (Refs & Annos)
III. Advocate

V.T.C.A., Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 3.03
Rule 3.03. Candor Toward the Tribunal

Currentness

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act;

(3) in an ex parte proceeding, fail to disclose to the tribunal an unprivileged fact which the lawyer reasonably believes should
be known by that entity for it to make an informed decision;

(4) fail to disclose to the tribunal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the
position of the client and not disclosed by opposing counsel; or

(5) offer or use evidence that the lawyer knows to be false.

(b) If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall make a good faith effort to
persuade the client to authorize the lawyer to correct or withdraw the false evidence. If such efforts are unsuccessful, the lawyer
shall take reasonable remedial measures, including disclosure of the true facts.

(c) The duties stated in paragraphs (a) and (b) continue until remedial legal measures are no longer reasonably possible.

Credits
Adopted by order of Oct. 17, 1989, eff. Jan. 1, 1990.
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Rule 3.03. Candor Toward the Tribunal, TX ST RPC Rule 3.03

Editors' Notes
COMMENT:

2019 Main Volume
1. The advocate's task is to present the client's case with persuasive force. Performance of that duty while maintaining
confidences of the client is qualified by the advocate's duty of candor to the tribunal.

Factual Representations by a Lawyer

2. An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to have
personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the client, or by
someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.01. However, an assertion purporting to be
on the lawyer's own knowledge, as in an affidavit by the lawyer or a representation of fact in open court, may properly be
made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry.
There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. The obligation
prescribed in Rule 1.02(c) not to counsel a client to commit or assist the client in committing a fraud applies in litigation. See
the Comments to Rules 1.02(c) and 8.04(a).

Misleading Legal Argument

3. Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A lawyer is
not required to make a disinterested exposition of the law, but should recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(4), an advocate has a duty to disclose directly adverse authority in the controlling
jurisdiction which has not been disclosed by the opposing party. The underlying concept is that legal argument is a discussion
seeking to determine the legal premises properly applicable to the case.

Ex Parte Proceedings

4. Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider
in reaching a decision; the conflicting position is expected to be presented by the opposing party. However, in an ex parte
proceeding, such as an application for a temporary restraining order, there is no balance of presentation by opposing advocates.
The object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative responsibility
to accord the absent party just consideration. The lawyer for the represented party has the correlative duty to make disclosures
of unprivileged material facts known to the lawyer if the lawyer reasonably believes the tribunal will not reach a just decision
unless informed of those facts.

Anticipated False Evidence

5. On occasion a lawyer may be asked to place into evidence testimony or other material that the lawyer knows to be false.
Initially in such situations, a lawyer should urge the client or other person involved to not offer false or fabricated evidence.
However, whether such evidence is provided by the client or by another person, the lawyer must refuse to offer it, regardless
of the client's wishes. As to a lawyer's right to refuse to offer testimony or other evidence that the lawyer believes is false, see
paragraph 15 of this Comment.

6. If the request to place false testimony or other material into evidence came from the lawyer's client, the lawyer also would
be justified in seeking to withdraw from the case. See Rules 1.15(a)(1) and (b)(2), (4). If withdrawal is allowed by the tribunal,
the lawyer may be authorized under Rule 1.05(c)(7) to reveal the reasons for that withdrawal to any other lawyer subsequently
retained by the client in the matter; but normally that rule would not allow the lawyer to reveal that information to another
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Rule 3.03. Candor Toward the Tribunal, TX ST RPC Rule 3.03

person or to the tribunal. If the lawyer either chooses not to withdraw or is not allowed to do so by the tribunal, the lawyer
should again urge the client not to offer false testimony or other evidence and advise the client of the steps the lawyer will take
if such false evidence is offered. Even though the lawyer does not receive satisfactory assurances that the client or other witness
will testify truthfully as to a particular matter, the lawyer may use that person as a witness as to other matters that the lawyer
believes will not result in perjured testimony.

Past False Evidence

7. It is possible, however, that a lawyer will place testimony or other material into evidence and only later learn of its falsity.
When such testimony or other evidence is offered by the client, problems arise between the lawyer's duty to keep the client's
revelations confidential and the lawyer's duty of candor to the tribunal. Under this Rule, upon ascertaining that material testimony
or other evidence is false, the lawyer must first seek to persuade the client to correct the false testimony or to withdraw the false
evidence. If the persuasion is ineffective, the lawyer must take additional remedial measures.

8. When a lawyer learns that the lawyer's services have been improperly utilized in a civil case to place false testimony or
other material into evidence, the rule generally recognized is that the lawyer must disclose the existence of the deception to the
court or to the other party, if necessary rectify the deception. See paragraph (b) and Rule 1.05(h). See also Rule 1.05(g). Such a
disclosure can result in grave consequences to the client, including not only a sense of betrayal by the lawyer but also loss of the
case and perhaps a prosecution for perjury. But the alternative is that the lawyer would be aiding in the deception of the tribunal
or jury, thereby subverting the truth-finding process which the adversary system is designed to implement. See Rule 1.02(c).
Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence,
the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus the client
could in effect coerce the lawyer into being a party to fraud on the court.

Perjury by a Criminal Defendant

9. Whether an advocate for a criminally accused has the same duty of disclosure has been intensely debated. While it is
agreed that in such cases, as in others, the lawyer should seek to persuade the client to refrain from suborning or offering
perjurious testimony or other false evidence, there has been dispute concerning the lawyer's duty when that persuasion fails.
If the confrontation with the client occurs before trial, the lawyer ordinarily can withdraw. Withdrawal before trial may not be
possible, however, either because trial is imminent, or because the confrontation with the client does not take place until the
trial itself, or because no other counsel is available.

10. The proper resolution of the lawyer's dilemma in criminal cases is complicated by two considerations. The first is the
substantial penalties that a criminal accused will face upon conviction, and the lawyer's resulting reluctance to impair any
defenses the accused wishes to offer on his own behalf having any possible basis in fact. The second is the right of a defendant
to take the stand should he so desire, even over the objections of the lawyer. Consequently, in any criminal case where the
accused either insists on testifying when the lawyer knows that the testimony is perjurious or else surprises the lawyer with
such testimony at trial, the lawyer's effort to rectify the situation can increase the likelihood of the client's being convicted as
well as opening the possibility of a prosecution for perjury. On the other hand, if the lawyer does not exercise control over the
proof, the lawyer participates, although in a merely passive way, in deception of the court.

11. Three resolutions of this dilemma have been proposed. One is to permit the accused to testify by a narrative without guidance
through the lawyer's questioning. This compromises both contending principles; it exempts the lawyer from the duty to disclose
false evidence but subjects the client to an implicit disclosure of information imparted to counsel. Another suggested resolution
is that the advocate be entirely excused from the duty to reveal perjury if the perjury is that of the client. This solution, however,
makes the advocate a knowing instrument of perjury.
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12. The other resolution of the dilemma, and the one this Rule adopts, is that the lawyer must take reasonable remedial measure
which may include revealing the client's perjury. A criminal accused has a right to the assistance of an advocate, a right to testify
and a right of confidential communication with counsel. However, an accused should not have a right to assistance of counsel
in committing perjury. Furthermore, an advocate has an obligation, not only in professional ethics but under the law as well, to
avoid implication in the commission of perjury or other falsification of evidence.

False Evidence Not Introduced by the Lawyer

13. A lawyer may have introduced the testimony of a client or other witness who testified truthfully under direct examination
but who offered false testimony or other evidence during examination by another party. Although the lawyer should urge that
the false evidence be corrected or withdrawn, the full range of obligation imposed by paragraphs (a)(5) and (b) of this Rule do
not apply to such situations. A subsequent use of that false testimony or other evidence by the lawyer in support of the client's
case, however, would violate paragraph (a)(5).

Duration of Obligation

14. The time limit on the obligation to rectify the presentation of false testimony or other evidence varies from case to case but
continues as long as there is a reasonable possibility of taking corrective legal actions before a tribunal.

Refusing to Offer Proof Believed to be False

15. A lawyer may refuse to offer evidence that the lawyer reasonably believes is untrustworthy, even if the lawyer does not know
that the evidence is false. That discretion should be exercised cautiously, however, in order not to impair the legitimate interests
of the client. Where a client wishes to have such suspect evidence introduced, generally the lawyer should do so and allow the
finder of fact to assess its probative value. A lawyer's obligations under paragraphs (a)(2), (a)(5) and (b) of this Rule are not
triggered by the introduction of testimony or other evidence that is believed by the lawyer to be false, but not known to be so.

Notes of Decisions (40)

V.T. C. A, Govt. Code T. 2, Subt. G App. A, Art. 10, § 9 Rule 3.03, TX ST RPC Rule 3.03
Current with amendments received through June 15, 2023. Some rules may be more current, see credits for details.
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Rule 8.04. Misconduct, TX ST RPC Rule 8.04

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)
Title 2. Judicial Branch (Refs & Annos)
Subtitle G. Attorneys
Title 2, Subtitle G--Appendices
Appendix a State Bar Rules (Refs & Annos)
Article X. Discipline and Suspension of Members
Section 9. Texas Disciplinary Rules of Professional Conduct (Refs & Annos)

VIII. Maintaining the Integrity of the Profession

V.T.C.A., Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 8.04
Rule 8.04. Misconduct

Currentness

(a) A lawyer shall not:

(1) violate these rules, knowingly assist or induce another to do so, or do so through the acts of another, whether or not such
violation occurred in the course of a client-lawyer relationship;

(2) commit a serious crime or commit any other criminal act that reflects adversely on the lawyer's honesty, trustworthiness
or fitness as a lawyer in other respects;

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(4) engage in conduct constituting obstruction of justice;

(5) state or imply an ability to influence improperly a government agency or official;

(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law;

(7) violate any disciplinary or disability order or judgment;

(8) fail to timely furnish to the Chief Disciplinary Counsel's office or a district grievance committee a response or other
information as required by the Texas Rules of Disciplinary Procedure, unless he or she in good faith timely asserts a privilege
or other legal ground for failure to do so;

(9) engage in conduct that constitutes barratry as defined by the law of this state;
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(10) fail to comply with section 13.01 of the Texas Rules of Disciplinary Procedure relating to notification of an attorney's
cessation of practice;

(11) engage in the practice of law when the lawyer is on inactive status, except as permitted by section 81.053 of the
Government Code and Article XIII of the State Bar Rules, or when the lawyer's right to practice has been suspended or
terminated including, but not limited to, situations where a lawyer's right to practice has been administratively suspended for
failure to timely pay required fees or assessments or for failure to comply with Article XII of the State Bar Rules relating
to Mandatory Continuing Legal Education; or

(12) violate any other laws of this state relating to the professional conduct of lawyers and to the practice of law.

(b) As used in subsection (a)(2) of this Rule, “serious crime” means barratry; any felony involving moral turpitude; any
misdemeanor involving theft, embezzlement, or fraudulent or reckless misappropriation of money or other property; or any
attempt, conspiracy, or solicitation of another to commit any of the foregoing crimes.

Credits
Adopted by order of Oct. 17, 1989, eff. Jan. 1, 1990. Amended by order of June 15, 1994, eff. Oct. 1, 1994; Dec. 12, 2017,
and April 20, 2018, eff. May 1, 2018.

Editors' Notes
COMMENT

2019 Main Volume
1. There are four principal sources of professional obligations for lawyers in Texas: these rules, the State Bar Act,
the State Bar Rules, and the Texas Rules of Disciplinary Procedure (TRDP). All lawyers are presumed to know the
requirements of these sources. Rule 8.04(a)(1) provides a partial list of conduct that will subject a lawyer to discipline.

2. Many kinds of illegal conduct reflect adversely on fitness to practice law. However, some kinds of offenses carry
no such implication. Traditionally in this state, the distinction has been drawn in terms of those crimes subjecting a
lawyer to compulsory discipline, criminal acts relevant to a lawyer's fitness for the practice of law, and other offenses.
Crimes subject to compulsory discipline are governed by TRDP, Part VIII. In addition, although a lawyer is personally
answerable to the entire criminal law, a lawyer should be professionally answerable only for criminal acts that indicate
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